October 2022

Healthcare Provider Alert

KEEPING UP WITH OCR’S RIGHT OF
ACCESS INITIATIVE
The U.S. Department of Health and Human Services (“HHS”) Office for Civil Rights (“OCR”)
is cracking down on HIPAA Right of Access violations. After OCR announced the
completion of three investigations in its HIPAA Right of Access Initiative, the total number
of enforcement actions have risen to 20 this year alone, and 41 since the Initiative’s launch
in 2019.
With OCR showing no sign of slowing down enforcement, healthcare providers should take
care to make sure they are complying with the Right of Access rule. As a reminder, Right of
Access violations include:
1. Not providing access in a timely manner: Providers must release
records at a patient’s request within 30 days. If records are not readily
accessible, providers may notify patients in writing and request one 30-day
extension.
2. Failing to provide access to personal representatives: Patients may
request that records be released to them, or to their personal representative
– a person designated by the patient or allowed under state law to make
healthcare decisions for the patient.
3. Denying access to the patient: Providers may deny access to PHI in very
limited circumstances, such as when records have been compiled for a legal
proceeding, or if such information may endanger the life or physical safety of
a person. However, even if these circumstances apply for some PHI, patients
must still have access to the rest of their record.
4. Failing to send records to a third party: Patients may request that a
practice send their records directly to another person or entity, including other
medical offices, law firms, or social service agencies. Records must be sent
in whatever format the patient requests.
5. Not providing access in the requested format: If records are readily
producible in a certain format requested by the patient, they must be

produced in that format. If not, providers must work with the patient to
determine another format agreeable to all parties.
6. Charging excessive fees for producing copies of patient records:
For patient requests, providers may only charge a reasonable fee by
calculating the cost of allowable labor, supplies and postage. If providers do
not calculate actual allowable costs, they may charge a flat fee of up to $6.50.
The fee must not include costs associated with storing, verifying, or searching
for records. This fee limitation, however, does not apply to requests to release
information to third parties.
OCR settlements based on these types of violations have ranged from $3,500 to $160,000,
putting a large price tag on non-compliance. To avoid violations, healthcare providers
should make sure their staff is fully trained on how to handle record requests, have standard
procedures in place, and ensure full compliance with both the Right of Access standards
and applicable state laws.
If you have questions or concerns about the HIPAA Right of Access compliance, please do
not hesitate to reach out to any member of Gardner Skelton’s healthcare team.

General Business Alert

GENDER DYSPHORIA NOW PROTECTED
UNDER ADA
While the issue of accommodating transgender people is not a new topic – think Orange is
the New Black - on August 16, 2022, the Fourth Circuit became the first federal appellate
court to consider whether gender dysphoria constitutes a disability under the ADA, and
therefore requires reasonable accommodation.
In Williams v. Kincaid, the Court considered a case in which a transgender woman alleged
that she was wrongfully incarcerated in a men’s prison and refused reasonable
accommodations. Ms. Williams was first imprisoned in a women’s detention center but was
moved to men’s housing when prison deputies learned she was transgender. The lawsuit,
which was filed against the Fairfax County Sheriff, a prison deputy, and a prison nurse,
alleged that Ms. Williams was harassed by other inmates and law enforcement officers, and
was denied access to medical treatment, including hormone treatment, in violation of the
Rehabilitation Act and the Americans with Disabilities Act (“ADA”).
Ms. Williams alleged that the withheld treatment caused her to experience worsening
symptoms of gender dysphoria, defined by the Diagnostic and Statistical Manual (“DSM-5”)
as “clinically significant distress or impairment related to gender incongruence,” causing
functional impairment. Sheriff Kincaid argued that Ms. Williams was not protected by the
ADA or Rehabilitation Act, because gender dysphoria would not be considered a “disability”

under the ADA. Rather, she stated that Ms. Williams was experiencing a “gender identity
disorder not resulting from physical impairments,” which is excluded from ADA coverage.
Although the district court originally agreed with Sheriff Kincaid, the Fourth Circuit ultimately
held that gender dysphoria is not synonymous with being transgender, but rather is a
specific disability experienced by only certain transgender people, necessitating reasonable
accommodation. While this decision currently only applies in the Fourth Circuit, which
covers Maryland, North Carolina, South Carolina, Virginia, and West Virginia, other circuit
courts could follow suit.
In light of this decision, employers should take care to ensure that gender dysphoria is
treated like any other medical condition. Employers should not assume any transgender
employee experiences gender dysphoria, and deliberate efforts should be taken to ensure
transgender, gender-queer, and non-binary employees are treated respectfully and without
discrimination or harassment. Employers should also consider including LGBTQ-specific
material in their anti-harassment and discrimination training and policies.
If you have questions or concerns about employer ADA violation matters, please do not
hesitate to reach out to any member of Gardner Skelton’s employment team.
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